Ch. 10 Sec. 2 - Size and Terms

The exact size of the House of Representatives—today, 435 members—is not fixed by the Constitution. Rather, it is set by Congress. The Constitution provides that the total number of seats in the House of Representatives shall be apportioned (distributed) among the States on the basis of their respective populations.5
Each State is guaranteed at least one seat in the House, no matter what its population. Today, seven States—Alaska, Delaware, Montana, North Dakota, South Dakota, Vermont, and Wyoming—have only one representative apiece.

The District of Columbia, Guam, the Virgin Islands, and American Samoa each elect a delegate to represent them in the House and Puerto Rico chooses a resident commissioner. Those officials are not, however, full-fledged members of the House of Representatives.

Article I, Section 2, Clause 1 of the Constitution provides that “Representatives shall be … chosen every second Year”—that is, for two-year terms. This rather short term means that, for House members, the next election is always just around the corner. That fact tends to make them pay close attention to “the folks back home.”

There is no constitutional limit on the number of terms any member of Congress may serve. In the 1990s, people tried to persuade Congress to offer a constitutional amendment to limit congressional terms. Most versions of such an amendment would put a three- or four-term limit (six or eight years) on service in the House and a two-term limit (twelve years) for the Senate.6
Reapportionment

Article I of the Constitution directs Congress to reapportion—redistribute—the seats in the House after each decennial census.7 Until a first census could be taken, the Constitution set the size of the House at 65 seats. That many members served in the First and Second Congresses (1789–1793). The census of 1790 showed a national population of 3,929,214 persons; thus, in 1792 Congress increased the number of House seats by 41, to 106.

A Growing Nation

As the nation’s population grew, and as the number of States increased, so did the size of the House. It went to 142 seats after the census of 1800, to 186 seats 10 years later, and so on.8 By 1912, following the census of 1910 and the admission of Arizona and New Mexico, the House had grown to 435 seats.

With the census of 1920, Congress found itself in a painfully difficult political position. The House had long since grown too large for effective floor action. To reapportion without adding more seats to the House, however, would mean that some States would have to lose seats if every State were to be represented according to its population.

Congress met the problem by doing nothing. So, despite the Constitution’s command, there was no reapportionment on the basis of the 1920 census.

The Reapportionment Act of 1929

Faced with the 1930 census, Congress avoided repeating its earlier lapse by passing the Reapportionment Act of 1929. That law, still on the books, sets up what is often called an “automatic reapportionment.” It provides:

(1) The “permanent” size of the House is 435 members. Of course, that figure is permanent only so long as Congress does not decide to change it. Congress did enlarge the House temporarily in 1959 when Alaska and then Hawaii became States. Today each of the 435 seats in the House represents an average of some 650,000 persons.
(2) Following each census, the Census Bureau is to determine the number of seats each State should have.
(3) When the Bureau’s plan is ready, the President must send it to Congress.
If, within 60 days of receiving it, neither house rejects the Census Bureau’s plan, it becomes effective.
(4) The plan set out in the 1929 law has worked quite well through now eight reapportionments. The law leaves to Congress its constitutional responsibility to reapportion the House, but it gives to the Census Bureau the mechanical chores (and political “heat”) that go with that task.

Congressional Elections
According to the Constitution, any person whom a State allows to vote for members of “the most numerous Branch” of its own legislature is qualified to vote in congressional elections.9 The Constitution also provides that  “The Times, Places and Manner of holding [Congressional] Elections … shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations….”10 —Article I, Section 4, Clause 1
Date

Congressional elections are held on the same day in every State. Since 1872 Congress has required that those elections be held on the Tuesday following the first Monday in November of each even-numbered year. Congress has made an exception for Alaska, which may hold its election in October. To date, however, Alaskans have chosen to use the November date.

In that same 1872 law, Congress directed that representatives be chosen by written or printed ballots. The use of voting machines was approved in 1899, and today, most votes cast in congressional elections are cast on some type of (usually electronic) voting machine.

Off-Year Elections

Those congressional elections that occur in the nonpresidential years—that is, between presidential elections—are called off-year elections. The most recent ones were held in 2010, and the next ones are due in 2014.

Far more often than not, the party in power—the party that holds the presidency—loses seats in the off-year elections. The time line below illustrates that point. The President’s party did particularly poorly in 1974, after President Nixon resigned due to the Watergate Scandal, and in 1994, during President Clinton’s first term. The 1998 off-year elections were an exception to the rule. That summer and fall, the Republican Congress held hearings to prepare to impeach President Clinton. Public opinion polls showed weak support for the impeachment, and many believe the hearings prompted significant support for Democratic candidates for Congress. And, recall, the elections of 2002 were also a departure, as we noted on page 131.

Districts

The 435 members of the House are chosen by the voters in 435 separate congressional districts across the country. Recall that seven States now each have only one seat in the House of Representatives. There are, then, 428 congressional districts within the other 43 States.

The Constitution makes no mention of congressional districts. For more than half a century, Congress allowed each State to decide whether to elect its members by a general ticket system or on a single-member district basis. Under the single-member district arrangement, the voters in each district elect one of the State’s representatives from among a field of candidates running for a seat in the House from that district.

Most States quickly set up single-member districts. Several States used the general ticket system, however. Under that arrangement, all of the State’s seats were filled at-large—that is, elected from the State as a whole, rather than from a particular district. Every voter could vote for a candidate for each one of the State’s seats in the House.

At-large elections proved grossly unfair. A party with even a very small plurality of voters Statewide could win all of a State’s seats in the House. Congress finally did away with the general ticket system in 1842. Thereafter, all of the seats in the House were to be filled from single-member districts in each State. Since the seven States with the fewest residents each have only one representative in the House, these representatives are said to be elected “at-large.” Although each representative represents a single-member district, that district covers the entire State.
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Interpreting Maps Michigan lost one seat in the 2010 Census. The Michigan State Legislature redrew the districts.
The 1842 law made each State legislature responsible for drawing any congressional districts within its own State. It also required that each congressional district be made up of “contiguous territory,” meaning that it must be all one piece. In 1872 Congress added the command that the districts within each State have “as nearly as practicable an equal number of inhabitants.” In 1901 it further directed that all the districts be of “compact territory”—in other words, a comparatively small area.

These requirements of contiguity, population equality, and compactness were often disregarded by State legislatures, and Congress made no real effort to enforce them. The requirements were left out of the Reapportionment Act of 1929. In 1932 the Supreme Court held (in Wood v. Broom) that they had therefore been repealed. Over time, then, and most notably since 1929, the State legislatures have drawn many districts with very peculiar geographic shapes. Moreover, until fairly recently, many districts were also of widely varying populations.

Gerrymandering

Congressional district maps in several States show one and sometimes several districts of very odd shapes. Some look like the letters S or Y, some bear a resemblance to a dumbbell or a squiggly piece of spaghetti, and some defy description. Those districts have usually been gerrymandered. That is, they have been drawn to the advantage of the political party that controls the State’s legislature.

Gerrymandering is widespread today—and not just at the congressional district level. Districts for the election of State legislators are regularly drawn for partisan advantage. In fact, gerrymandering can be found in most places where lines are drawn for the election of public officeholders—in cities, counties, school districts, and elsewhere.

Most often gerrymandering takes one of two forms. The lines are drawn either (1) to concentrate the opposition’s voters in one or a few districts, thus leaving the other districts comfortably safe for the dominant party; or (2) to spread the opposition as thinly as possible among several districts, limiting the opposition’s ability to win anywhere in the region. Gerrymandering’s main goal is to create as many “safe” districts as possible—districts almost certain to be won by the party in control of the line-drawing process. And the computer-driven map-making techniques of today make the practice more effective than ever in its storied past.

For decades, gerrymandering produced congressional districts that differed widely in the number of people they included. State legislatures were responsible for this situation. A number of them regularly drew district lines on a partisan basis—with the Republicans gouging the Democrats in those States where the GOP controls the legislature, and the Democrats doing the same thing to the Republicans where they hold sway. In fact, that circumstance exists in several States today. Historically, most States were carved up on a rural versus urban as well as a partisan basis—because, through much of history, the typical State legislature was dominated by the less-populated (and over-represented) rural areas of the State.11
[image: image1.jpg]



[image: image3.jpg]Boston

Iren saes
h ]

4




The original Gerrymander Gerrymandering takes its name from Governor Elbridge Gerry of Massachusetts, who in 1812 drew the State’s legislative districts to favor the Democratic-Republicans. It is said that the painter Gilbert Stuart added a head, wings, and claws on a district map hanging over the desk of a Federalist news paper editor. “That,” he said, “will do for a salamander.” “Better say Gerrymander,” growled the editor.
Wesberry v. Sanders, 1964

Suddenly, and quite dramatically, these long-standing patterns of wide population variations among House districts and of rural over-representation in the chamber came to an end in the mid- to late 1960s. These abrupt changes were the direct result of a historic decision by the Supreme Court in 1964. In Wesberry v. Sanders,the Court held that the population differences among Georgia’s congressional districts were so great as to violate the Constitution.

In reaching its landmark decision, the Supreme Court noted that Article I, Section 2 declares that representatives shall be chosen “by the People of the several States” and shall be “apportioned among the several States … according to their respective Numbers….” These words, the Court held, mean that “as nearly as practicable one man’s vote in a congressional election is to be worth as much as another’s.”

The Court added that “While it may not be possible to draw congressional districts with mathematical precision, that is no excuse for ignoring our Constitution’s plain objective of making equal representation for equal numbers of people the fundamental goal of the House of Representatives. That is the high standard of justice and common sense which the Founders set for us.” —Justice Black, Opinion of the Court
The importance of Wesberry and the Court’s later “one person, one vote” decisions cannot be overstated. They had an extraordinary impact on the makeup of the House, on the content of public policy, and on electoral politics in general. The nation’s cities and suburbs now speak with a much larger voice in Congress than ever before. Notice, however, that it is quite possible to draw [image: image4.png]Major Differences Between
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congressional (or any other) district lines in accord with the “one person, one vote” rule and, at the same time, to gerrymander them.Interpreting Tables Members of the House and Senate work under very different rules and conditions. Why do House members debate most bills in committees before bringing them to the House floor?
Gerrymandering based solely on race, however, is a violation of th 15th Amendment, Gomillion v. Lightfoot, 1960. So-called “majority-minority districts” were drawn in some States following the census in 1990 and again in 2000—districts crafted to include a majority of African Americans and/or Latinos and so likely to send African Americans and Latinos to Congress. The Supreme Court struck down those race-based districts in several cases—most notably, in a case from Texas, Bush v. Vera, 1996. But, most recently, the Court has held this: while race cannot be the controlling factor in drawing district lines, race can be one of the mix of factors that shape that process. It did so in a case from North Carolina, Hunt v. Cromartie, in 2001.

Qualifications for House Members

You know that there are 435 members of the House of Representatives, and that each one of them had to win an election to get there. Each one of them also had to meet two quite different sets of qualifications to win office: the formal qualifications for membership in the House set out in the Constitution and a number of informal qualifications imposed by the realities of politics.

Formal Qualifications

The Constitution says that a member of the House
(1) must be at least 25 years of age,
(2) must have been a citizen of the United States for at least seven years, and
(3) must be an inhabitant of the State from which he or she is elected.

Longstanding custom, not the Constitution, also requires that a representative must live in the district he or she represents. The custom is based on the belief that the legislator should be closely familiar with the locale he or she represents, its people, and its problems. Rarely, then, does a district choose an outsider to represent it.

The Constitution makes the House “the Judge of the Elections, Returns and Qualifications of its own Members.”13 Thus, when the right of a member-elect to be seated is challenged, the House has the power to decide the matter. Challenges are rarely successful.

The House may refuse to seat a member-elect by majority vote. It may also “punish its Members for disorderly Behavior” by majority vote, and “with the Concurrence of two thirds, expel a Member.”14
Historically, the House viewed its power to judge the qualifications of members-elect as the power to impose additional standards. It did so several times. In 1900 it refused to seat Brigham H. Roberts of Utah because he was a polygamist—that is, he had more than one wife. In Powell v. McCormack, 1969, however, the Supreme Court held that the House could not exclude a member-elect who meets the Constitution’s standards of age, citizenship, and residence. The House has not excluded anyone since that decision.

Over more than 200 years, the House has expelled only five members. Three were ousted in 1861 for their “support of rebellion.” Michael Myers (D., Pennsylvania) was expelled in 1980 for corruption. Myers had been caught up in the Abscam probe, an undercover FBI investigation of corruption. Most recently, the House ejected James Traficant (D., Ohio) in 2002. Mr. Traficant had earlier been convicted of several counts of bribery, fraud, and tax evasion. Over time, a few members have resigned to avoid almost certain expulsion.

The House has not often punished a member for “disorderly Behavior,” but such actions are not nearly so rare as expulsions. Most recently, the House voted to “reprimand” Barney Frank (D., Massachusetts) in 1990 for conduct stemming from his relationship with a male prostitute. Mr. Frank, an avowed homosexual, has been easily reelected by the voters in his congressional district every two years since then.

The Speaker of the House left Congress under a cloud in 1989. Jim Wright (D., Texas) resigned his seat after the House Ethics Committee charged him with a number of violations of House rules. Most of those allegations centered around Mr. Wright’s financial dealings with individuals and companies with an interest in legislation before the House.

Informal Qualifications

The realities of politics produce a number of informal qualifications for membership in the House—beyond those qualifications set out in the Constitution. These additional qualifications vary somewhat from time to time and from State to State, and sometimes from one congressional district to another within the same State.

Informal qualifications have to do with a candidate’s vote-getting abilities. They include such factors as party identification, name familiarity, gender, ethnic characteristics, and political experience. The “right” combination of these factors will help a candidate win nomination and then election to the House. The “wrong” ones, however, will almost certainly spell defeat.

